Case and Comment. 


NOTES 


OF 


Recent Important, INTERESTING DEcIsIons. 


INDEX TO ANNOTATION OF THE 


Lawyers’ Reports, ANNOTATED. 


Lecat News Nores anpD Faceti. 


Fresrvary, 1896. 


CaAsE 


Monthly. 
paid, 
THe LAwyeErs’ Co-OPERATIVE Pups. Co., 
Rochester, N. Y. 


( New York, 177 Broadway 
Branch Offices :- Ct uzo, Rand-MeNally Bldg. 
{ ton, 10 Tremont Street 


AND COMMENT. 


Subscription, 50 cents perannum post- 


Entered at postoffice at Rochester, N. Y., as 
second-class mail matter, 


George Shiras, Jr. 


The fifth Justice furnished by Pennsylvania 
to the Supreme Court of the United States is 
George Shiras, Jr., who was appointed in 1892 
by President Harrison to succeed Mr. Justice 
Bradley. His predecessors from that state 
were James Wilson, 1789-98, Henry Baldwin, 
1830-44, Robert Cooper Grier, 1846-70, and 
Wm. Strong, 1870-80 

The Shiras family has long been well known 
in Pittsburg, Pa., where the present Justice 
Shiras was born June 26, 18382. His brother, 
Oliver Perry Shiras, has for years been Dis- 
trict Judge of the United States court in Iowa. 
Tames G. Blaine was their cousin. 

After studying in Ohio University, George 
Shiras, Jr., entered the junior class in Yale 
College in 1851, and in 1853 he graduated in 
a class that has since become famous for the 
Among these 
are Andrew D. White, Ex-president of Cor 
nell University, Minister to 
Germany, and at present one of the Venezuela 
Commissioners; Wayne McVeigh, Minister to 
Turkey and to Italy, and also Attorney Gen- 
eral of the United States in the Garfield ad- 
ministration; the late Senator Gibson of Lou- 
isiana; the late Edward W. Seymour of the 
Supreme Court of Connecticut; the poet and 
critic, Edmund Clarence Stecman; Charlton 


illustrious men who were in it. 


Russia and to 
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’, Lewis; Bishop Davies, of Michigan; Henry 

. Robinson, of Hartford, Conn. ; the late Benj. 
<. Phelps, of New York; and also Theodore 
Bacon, of Rochester, N. Y., who has been re- 
garded as a probable associate of Justice Shiras 
on the bench of the Supreme Court. 

After a course of law study in Yale Law 
School and in the office of Judge Hopewell 
Hepburn, at Pittsburg, Mr. Shiras practised 
for a time in partnership with Judge Hepburn, 
and then engaged in practice alone. For many 
years before his appointment as justice, his 
practice had been very large and successful, 
much of it in the affairs of corporations. His 
eminence caused Yale to confer upon him the 
degree of LL.D. 

His election as United States Senator for 
Pennsylvania in 1881, in place of Senator 
Mitchell, was avoided by the barest margin. 
During a great struggle for the nomination, a 
compromise candidate became necessary, and 
he was chosen by the caucus for election, but 
this was undone by another caucus upon the 
following morning, when James I. Mitchell 
was selected and became Senator. This was 
the nearest that Mr. Shiras ever came to hold- 
ing a public office before he became Justice of 
the Supreme Court. Nominations for judicial 
positions, among them the bench of the Su- 
preme Court of Pennsylvania, were urged 
upon him, but refused. 

Although Justice Shiras has been on the 
bench but a short time, the reports already 
show his opinions on a great variety of sub- 
jects, including cases of equity, admiralty, 
criminal law; patents, revenue, corporations, 
and constitutional law, as well as the more 
ordinary subjects of litigation, such as con- 
tracts and negligence in their variety of forms. 
One of the most important of these is the case 
of Brass v. North Dakota, 153 U. 8. 391, 38 
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L. ed. 757, where it is held that the state law 
regulating charges of grain elevators in ware- 
houses is constitutional. His opinions are not 
usually long, and never congested, but present | 
the law of the subject in admirably clear and | 
direct statement. 

Mr. Shiras 
young man to Miss Kennedy, whose brother 
They have 
two sons who are members of the Pittsburg 


Justice Was married while a 


was muyor of Allegheny in 1892. 


bar. 


International Interferences. 


That international law prohibits one nation 
to aid another in defending a wrongful aggres- 
sion by a third, except when the interference 
is based on self-defense, seems to be assumed 
by nearly all those who condemn the Presi- 
dent’s message in the Venezuela case. 

Any fear of danger to us from what England 
may do in South America is purely chimerical. | 
But international law recognizes, or at least 
does not deny, the right of one nation to aid 
in defending another nation against wrongful 
conquest or aggression by a third. 

An article in the ‘‘ Forum” for February, 
which makes some vigorous and just criticisms 
upon the phraseology of the President’s mes- 
sage, quotes his statement that the principles 
of international law ‘‘are based upon the the- 
ory that every nation shall have its rights pro- | 
tected and its just claims enforced,” and then 


says: ‘‘But to say that every state has a right | 
to be protected and to have its just claims en- | 
forced by some other state is simply ridiculous. | 
No, it is more; it is monstrous. It is a plea | 
for universal tranquillity at the expense of | 
universal interference and disturbance. It is 

a plea in behalf of the status quo of the world, 

while inconsistently it threatens to disturb that | 
status by enforcing the just claims of some | 
states against others.” 

This might apply to the initiation of war for 

the aggressive enforcement of the claims of 
another nation against a third. But it has no 
application to the proposed action of the United | 
States in the Venezuelan matter, which is to 

stand with Venezuela in defense of her rights | 
in case of an attempt to conquer a portion of 


| 
| 
| 
| 


her territory. As applied to such a case, it 
would be a delicious absurdity to say that we 
threaten to disturb the status quo of the world. 
That would be saying that in case of a war of 
conquest the status quo is disturbed by a third 
nation aiding the defense, rather than by the 
invader who began the war; it is equivalent to 


throwing upon a bystander the blame of the 
disturbance if he helps to resist a murderous 
assault. 

The rules of international law respecting 
neutrality define the acts which will give the 
offended nation a cause of war. They do not 
apply to a case of voluntary interference by 
another nation as an ally of a belligerent. 
This is not merely deli causa, it is actual war. 


' International law does not prohibit this, any 


more than it does the beginning of the war by 
the aggressor. Nations do not recognize any 
tribunal which can give or deny permission to 


make war. If the doctrine of noninterference 


| prohibits a third nation from coming to the 


defense of one that is wrongfully attacked, it 
surely prohibits the original attack. A nation 
which carries interference with another to the 
extreme of making war upon it would make a 
case for comic opera by solemnly claiming its 
own immunity from interference in so doing. 


| It recalls Lincoln’s summary of the doctrine 


of squatter sovereiguty: ‘‘Thatif any one man 
choose to enslave another, no third man shall 
be permitted to object.” The position of such 
an intervening ally, under the law of nations, 
would be, at the worst, only that of the nation 
which began the unrighteous war. 

Although the fear of an attempted conquest 
of Venezuela’s territory by Great Britain, 
which was to some extent aroused by the stu- 
pid refusal of Lord Salisbury to arbitrate the 
case, has now subsided, the international ques- 


| tions raised in the matter have not lost their 


interest. A clear, sensible view of the situa- 
tion will be much aided by dispelling any con- 
fused notions that international law in some 
way prohibits a nation from becoming the ally 
of another when wrongfully attacked by a 
third. The practical question in the Venezu- 
ela case is, not our right under international 
law to aid in defending against any attempted 
outrage, but the wisdom and expediency of 
The international case is fairly 
parallel to that of individuals. A bystander 
or a neighbor should not interfere rashly, but 
only when common humanity, justice, and 
good sense require it. 


doing so. 


ee on 


Taking Interest in Advance. 





When interest computed at the highest legal 
rate for the whole time of a loan is deducted 
from the face of an obligation and taken by 
the lender in advance, it clearly amounts to 
the taking of more than the legal rate on the 








sum which the borrower actually receives. 
Thus when $6 is deducted from a loan of $100, 
for which a note for $100 due in one year is 


given, it plainly amounts to paying $6 for the 
use of $94, and if the legal rate of interest is 6 
per cent the rate received on the amount act- 
ually loaned is plainly more than 6 per cent. 
Nevertheless the right to take interest in ad- 
vance is established by an overwhelming con- 
sensus of the authorities. In Bank of Burling- 
ton v. Durkee, 1 Vt. 403, itis said: ‘* The tak 
ing of interest in advance is in one sense taking 
excessive interest, because it gives to the plain- 
tiffs the use of the interest thus taken. But 
this is scarcely contended to create usury, it 
bas been so long a time sanctioned by judicial 
adjudications.” The Kansas court in Tholen 
ve. Duffy, 7 Kan. 415, says: ‘‘It seems diffi- 
cult upon principle to sustain such a transac- 
tion,” but held that it was supported by uni- 
form practice and an overwhelming current of 
decision. That this position is at variance 
with the natural reading of the statute is de- 
clared in Marvin v. Hymers, 13 N. Y. 323, and 
the practice is said to stand altogether upon 
the ground of judicial decisions; but the court 
adds: ‘‘ It does not, however, stand less firml¢ 
than it would doif it had the sanction of legis- 
lative authority.” Similar expressions are 
found in although Mr. Justice 
Story said in Flecknere. Bank of United States, 
21 U.S. 8 Wheat. 338, 5 L. ed. 631, ‘‘ that an 
authority to discount, or make discounts, did, 
from the very force of its terms, necessarily 
include an authority to take the interest in ad 
vance, and this is not only the settled opinion 


other cases, 


among professional and mercantile men, but 
stands approved by the soundest principle of 
legal construction.” But whiiethe lawfulness 
of the practice is sustained by all the decisions, 
the statement of Mr. Justice Story that it is 
sustained by sound principle is not generally 
accepted. The annotation to the recent Arkan- 
sas case Of Bank of Newport v7. Cook, 29 L. 
-R. A. 761, presents the authorities on the sub- 
ject. Even constitutional prohibition of 
usury is held not to prevent the legislature 
from authorizing interest to be taken in ad- 
vance on commercial paper running for a short 
time. The decisions also sustain, almost with- 
out exception, the right to take interest in ad- 


a 


. es : | 
vance by individuals and other corporations as 


well as by banks in the course of bank dis 
count. Some of these cases are cases in which 


interest is made payable in instalments, each 
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in which interest is paid in advance for the | in the first instance. 


lis a striking 
being payable in advance, and others are cases | 





whole time of the loan. Such practice is also 
sustained in reference to bonds and mortgages, 
as well as bills and notes. In fact neither the 
kind of instrument nor the nature of the party 
is regarded as material. 

A question of much practical difficulty is 
the length of time for which such advance 
payments of interest may be taken, and this 
question is by no means settled by the deci 
sions. Mr. Justice Harlan says in Fowler ¢. 
Equitable Trust Co. 141 U. S. 384, 25 L. ed. 
786: ‘* Whether that doctrine would apply 
where the loan was for such period that the 
exaction by the lender of interest in advance 
would at the outset absorb so much of the 
principai as to leave the borrower very little of 
the amount agreed to 
need not say. 


be loaned to him, we 
The present case does not re- 
quire any expression of opinion upon such a 
point.” Some of the cases have declared that 
the rule must be limited to short-time paper, 
and it is said in State Bank v. Hunter, 1 Dev. 
L. 100: ‘* The rule extended completely shows 
its impropriety by producing a result perfectly 
absurd,’—instancing a case in which the face 
of the note would be entirely absorbed by the 
discount and the borrower would receive noth- 
ing. But while the limit of the practice is by 
no means clearly settled, the cases have per- 
mitted interest to be taken in advance, not 
only on short-time paper, such as for thirty, 
sixty, or ninety days, but also on obligations 


running for one year, and in a few cases on 


instruments running for five years. That the 
practice of taking interest in advance at the 
highest legal rate is not sanctioned by a rational 
construction of the statute is quite plain, 
although it is firmly established by the deci 
sions, but against numerous protests by the 
judges. The natural result of adopting an 
erroneous construction of the law is seen in the 
impossibility of finding any point other than 
a purely arbitrary one at which to limit the 
time for which such advance interest may be 
allowed, and the utterly absurd result which 
is reached by allowing the rule application in 
cases where the interest would equal a very 
large part of the principal. By straining the 
construction of the statutes in the early cases 
to sanction the prevalent practice of bank dis- 
counts, and by greatly extending the scope of 
their decisions in analogous cases, the courts 
have reached a predicament from which they 
can be extricated only by the legislature. It 
ase of gradual growth of a 
difficulty by slight departure from principle 
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State Interference with Patent Rights. 


A direct conflict between the decisions of 
state courts, and also in the decisions of the 
jower Federal in to 


the validity of state statutes regulating the 


courts, exists respect 


sale of patent rights. In Illinois, Minnesota, 
Nebraska, and Michigan statutes regulating 
such sales have held unconstitutional, 
while in Arkansas, Indiana, New York, Ohio, 
and Pennsylvania such statutes have been up 
held. 


difficulty, but it is not easy to see how state 


been 


The question is by no means free from 


police regulations which aim at and apply to 
ihe sales of patent rights only can be upheld 
consistently with the doctrine of the Supreme 
Court of the United States respecting state in- 
terference with or regulation of other rights 
granted by Federal law. Thus, in Voight 2. 
Wright, 141 U. S. 62, 35 L. ed. 638, a state in 
spection law requiring the inspection of flour 
brought into the state, but which did not re 
quire the inspection of flour manufactured in 
was held the 
ground that it discriminated against the prod- 
uct of other states. 


the state, unconstitutional on 
The doctrine of the court 
in this and other cases seems to be that any 
such discrimination is unconstitutional, while 
inspection laws applicable to goods from out 
side the state in common with those manufac- 
tured in the state are sustained, as in the case 
of Patterson v. Kentucky, 97 U. 8. 501, 24 L. 
ed. 1115, in respect to the inspection of oils. 
The courts which uphold state laws requir- 
ing every person who wishes to sell a patent 
right, first to have a copy of his letters patent 
filed in the county clerk’s office and to obtain 
a certificate of his right to sell it, 
the words 


or to have 
‘‘given for a patent right” appear 
on the face of any instrument taken on such 
sale, proceed on the theory that these stututes 
are police regulations for the purpose of pre 
Sut it is very doubtful if the 
peculiar danger of fraud in such sales as dis 


venting fraud. 


tinguished from sales of other things is more 
marked than the peculiar danger may often be 
from unwholesome or fraudulent articles 
of merchandise imported into the state as 
distinguished from similar goods, if there are 
any such, produced in the state. The limit of 
state 
rights conferred by Federal law wouid seem 
to be inci 


dental to other purposes, and which is also 


an interference which is purely 


common to other transacti 
at, or applicable to, such Federal rights alone 
If this is the limit, then all the statutes that 
have been in the different 


ms, andis not aimed 


enacted states re- 


interference by police regulations with | 


specting sales of patent rights are unconstitu- 
tional, because they all aim at the sale of 
patent rights only, and do not apply to sales of 
any other kind. Both sides of the question are 
marshaled in a note to Commonwealth 2. Petty, 
29 L. R. A. 786, which decides that a state 
statute requiring a license for the sale of patent 
rights is in violation of the rights of a patentee 
under Federal This decision is un- 
questionably correct, although there is room 
to distinguish it from the decisions on different 
statutes in other states. 


law, 


In Pennsylvania alone, decisions are found 
denying the right of a state to tax property in 
patent rights. were made 
with reference to the capital stock of a corpora- 


These decisions 


tion invested in patent rights. What seems 
at first like a direct conflict with these de 
cisions is made by the New York decisions, 
such as Edisén Electric L. Co. v. Campbell, 
138 N. Y. 548, 20 L. R. A. 453, sustaining a 
tax, under the New York law, on corporations, 
without any deduction for that portion of 
their capital stock which was invested in 
patents. But the New York tax was held by 
the Supreme Court of the United States in 
Home Ins. Co. v. New York, 134 U.S. 504, 33 
L. ed. 1025, to be a tax on the ‘‘ corporate 
or franchise” of the corporation, 
although the amount of it was determined by 
reference to the capital stock, and it was con- 


business 


sequently held that no deduction from the tax 
could be made because a part of the capital 
stock was invested in United States bonds. 
It is thus clear that the New York decisions 
do not in any sense assert the power of the 
state to tax property in patent rights. This 
question is an interesting one, and it seems 
somewhat strange that it has arisen only in 
Pennsylvania. But the power of the state to 
tax the franchise of a corporation, granted by 
Federal law, is denied in California 7. Central 


Pac. R. Co, 127 U.S. 1, 32 L. ed. 150, and it 
would seem that other rights granted by 


Federal law would come within the reason of 
that decision, although it is undoubtedly taken 
for granted everywhere that tangible property 
is subject to taxation unaffected by the fact 
that it may consist of patented articles. 


oe 


The Field of Gettysburg. 


The power of the government to take and 
preserve the battlefield of Gettysburg by the 
exercise of the power of eminent domain has 
recently been sustained by the Supreme Court 
of the United States in the yet unreported case 
of United States v. Gettysburg Electric R. Co. 
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1 
| 


Mr. Justice Peckham was fortunate enough to | 


reach that court in time to write the opinion 
in the case. 


No small part of the interest in this decision 
lies in its recognition of the power and import- | 
ance of what may be called the spiritual forces 
of the nation. Among the public purposes 
for which the powers of government may be | 
invoked, homage to heroism does not rank | 
below the construction of forts and arsenals. 

It is with pleasure that we quote at some 
length from the excellent opinion of Mr. Justice 
Peckham, as follows: 

‘‘The end to be attained by this proposed 
use, as provided for by the act of Congress, is 
legitimate, and lies within the scope of the 
Constitution. The battle of Gettysburg was 
one of the great battles of the world. The 
numbers contained in the opposing armies 
were great; 


the sacrifice of life was dreadful; 
while the bravery, and indeed heroism, dis- 
played by both the contending forces, rank 
with the highest exhibition of those qualities 
ever made by man. The importance of the 
the contest of which this 
great battle was a part cannot be overestimated. 
The existence of tbe government itself and the | 
perpetuity of our institutions depended upon 
the result. 


issue involved in 


Valuable lessons in the art of war} 
can now be learned from an examination of this 
great battlefield in connection with the history | 
of the events which there took place. Can it 
be that the government is without power to 
preserve the land, and properly mark out the 
various sites upon which this struggle took 
place? Can it not erect the monuments pro- 
vided for by these acts of Congress, or even 
take possession of the field of battle in the 
name and for the benefit of all the citizens of 
the country, for the present and for the future ? 
Such a use seems necessarily, not only a public 
use, but one so closely connected with the 
welfare of the Republic itself as to be within 
the powers granted Congress by the Constitu 
tion for the purpose of protecting and pre- 
serving the whole country. It would be a 
great object lesson to all who looked upon the 
land thus cared for, and it 

proper great 


would show a 
things that 


were done there on those momentous days, 


recognition of the 


By this use the government manifests for the 
benefit of all its citizens the value put upon the 
services and exertions of the citizen soldiers 
of that period. Their successful effort to 
preserve the integrity and solidarity of the 
great Republic of modern times is forcibly 
impressed upon every one who looks over the | 


| must look for its safety. 


field. The value of the sacrifices then freely 
made is rendered plainer and more dur- 
able by the fact that the government of the 
United States, through its representatives in 
Congress assembled, appreciates and endeav- 
ors to perpetuate it by this most 
recognition. 


suitable 
Such action on the part of Con- 
gress touches the heart and comes home to 
the imagination of every citizen, and greatly 
tends to enhance his love and respect for 
those institutions for which these heroic sacri- 
fices were made. The greater the love of the 
citizen for the institutions of his country the 
greater is the dependence properly to be placed 
upon him for their defense in time of neces- 
sity, and it is to such men that the country 
The institutions of 
our country which were saved at this enormous 
expenditure of life and property ought to and 
will be regarded with proportionate affection. 
Here upon this battlefield is one of the proofs 
of that expenditure, and the sacrifices are 


rendered more obvious and more easily appre. 


ciated when such a battlefield is preserved by 
the government at the public expense. The 
right to take land for cemeteries for the burial 
of the deceased soldiers of the country rests 
on the same footing, and is connected with and 
springs from the same powers of the Constitu- 
tion. It seems very clear that the government 
has the right to bury its own soldiers and to 
see to it that their graves shall not remain un- 
known or unhonored. 

‘*No narrow view of the character of this 
proposed use should be taken. Its national 
character and importance, we think, are plain. 
The power to condemn for this purpose need 
not be plainly and unmistakably deduced from 
any one of the particularly specified powers. 
Any number of those powers may be grouped 
together, and an inference from them all may 
be drawn that the power claimed has been 
conferred.” 

In this month of February, in which the 
birthday of Washington is celebrated every- 
where in our country, and that of Lincoln, no 
less worthy, is also beginning to receive equal 
recognition, patriotic and heroic sentiments are 
especially prominent. Like the celebration of 
these birthdays and the annual tradition of 
national flags from class to class that is made 
in some of our public schools, the perpetual 
consecration of our battlefields is both product 
and promise of our national devotion to noble 
ideals. 


ifthe Portrait Supplement is injured by 
folding write us and we will replace it. 
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Constitutional Law. 


A 


acts 


statute making a mine owner liable for 
of certified foreman 
whom the law compels him to employ and 


or negligence a 
with whose acts he cannot interfere is held, 
jn Durkin v. Kingston Coal Co. 171 Pa. 193, 
29 L. R. A. 808, to be unconstitutional and 
void as an attempt to infringe on the constitu 
tional right to acquire, possess, and protect 
property. 


Compelling a person to disclose his posses 
sion of any property in his hands belonging to 
a decedent’s estate, or his knowledge of any 
such property, on penalty of imprisonment 
for refusal, is held, in Levy 7. Superior Court 
of San Francisco, 105 Cal. 600, 29 L. R. A. 


be 


$11, to lawful in a remedial, as distin 
guished from a penal, proceeding; and this is 
held not to infringe the constitutional pro 


tection against unreasonable searches and 





seizures or making one a witness against him 
self. With the case in 29 L. R. A. 811, is an 
extended review of the authorities upon the 
constitutional protection against being com 
pelled to furnish evidence for use against one’s 


self in a civil case. 


The nature of ex post facto laws is consid- 
ered at length by the court in People, ex rel. 
Chandler, 7. McDonald (Wyo.) 29 L. R. A. 
834, where the abrogation of a provision fort 
change of magistrate or place of preliminary 
examination on account of prejudice of the 
magistrate is regarded as a mere change of 
procedure, which does not constitute an ex 


ost facto law. 


Eminent Domain. 


As to the right of the government to take 
the battlefield of Gettysburg by condemnation 
for the purpose of preserving and fitly mark 
ing it as a historical and memorial site, see the 
preceding article entitled ‘‘ The Field of Get- 
tysburg.” 
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The use of water for the purpose of .rrigat 
ing is held, in Paxton & H. Irrig. C. & L. Co. 
v. Farmers’ & M. 1. & L. Co, (Neb.) 29 L. R 
A. 853, to be a public use within the meaning 
of the constitutional provision respecting the 
condemnation of property. 


The right to a jury trial upon an appeal 
from an assessment of damages in a condem- 
nation case is held, in Dell Rapids v. Irving 
D.) 29 L. R. A. 861, to be sufficient to sat- 
isfy the constitutional requirement of a jury 
trial in such cases. 


(Ss 


Patents. 


A state statute requiring a license for the 
sale of patent rights is declared, in Com. 2. 
Petty (Ky.) 29 L. R. A. 786, to be in violation 
of the rights of the patentee under Federal law. 
This case, although one of first impression, is 
very clearly correct in the light of the decisions 
respecting other statutes attempting to regu- 
late sales of patent rights, which are analyzed 
and reviewed at length in the note to the case. 


Pensions. 


Property purthased by a pensioner with his 
pension money is held, in Sommers v. Howey 
(Pa. C. P.) 4 Pa. Dist. R. 723, not to be exempt 
from levy under execution against him; but 
the authorities upon this point are in conflict, 
as appears in the note in 19 L. R. A. 34. 


Taxes. 

A market leased by a private owner, but 
used as a public market under a contract with 
the city that it shall be exempt from taxation, 
is held, in State, ex ve. Realty Co. v. Cooley 
(Minn.) 29 L. R. A 
ty, 


777, to be private proper 
which cannot have the exemption from 
taxation allowed by the state Constitution to 
‘public property used exclusively for any 
public purpose.” 


Judgments. 


The constitutional requirement of dae pro- 
cecs of law in the revival of a judgment is, in 
Bickerdike v. Allen, 157 Ill. 95, 29 L. R. A. 
782, held to be satisfied by mailing to a resi- 


| 
| 
} 


shows his residence and the fact that he has 
gone out of the state, or is concealed within it, 
so that process cannot be served on him. 


A peculiar case as to res judicata is that 
of Farrell 0. St. Paul (Minn.) 29 L. R. A. 778, 
which holds that a judgment for a special as 
sessment to pay for a street improvement, 
being in rem, does not estop the owner from 
suing the city for injuring the lot by wrong- 
fully removing its lateral support in making 
the improvement, when he did not appear or 
defend against the application for judgment 
on the assessment. 


Highways. 
A city ordinance exacting a certain rent from 


gv 


a telegraph company for piacin in 
streets is held void in Hodges v. Western Union 
Teleg. Co. (Miss.) 29 L. R. A. 770, on the 
ground that a statute had authorized telegraph 
companies to place their lines along streets, 
and had not provided for any payment to the 
cities. 


poles 


Negligence. 


The measure of care required of a child nine 
years of is held, in Lake Erie & W. R. 
Co. v. Mackey (Ohio) 29 L. R. A. 757, to be a 
question for the jury, ina case where the child 
was climbing between cars to cross the track 


age 


when the train had blocked the highway for 
more than the time allowed by law. 


Injury to a licensee on a footpath upon a 
railroad right of way, by the sliding of a bank 
caused by the removal of a boulder which 
threatened the track, is held, in Norfolk & W. 
R. Co. v. Wheeler (Va.) 29 L. R. A. 825, to 
give no right of action against the railroad 
company, unless the removal of the boulder 
was with knowledge that the path would be 
left unsafe, and without reasonable precau- 
tions to avoid injury to persons likely to use 
it, or to notify them of the danger. 


Corporations. 


What constitutes a public corporation is 
considered in Lane ¢ 
(Minn.) 29 L. R. A. 708, which denies that the 
state agricultural society is of this character 


Minn. State Agric. Soc 


dent of the state, as well as publishing, a no-| so far as to be exempt from liability for its neg- 
tice of the proceeding, where the affidavit|ligence; while in Washingtonian Home o 








8 CASE AND 
Chicago, 157 Ill. 414, 29 L. R. A. 798, it is | 
held that this public character does not exist 
in case of a corporation composed of private 
individuals, which is not restrained by law 
from conducting business for private benefit 
although it isin fact a charitv. Therefore, it 
is held incapable of taking a donation of li- 
cense fees from the city, under the constitu 
tional prohibition against municipal donations 
to private corporations. 


A by-law providing that no proxy shall be 
voted by any one who is not a stockholder is 
held invalid in People’s Home Savings Bank 
». Superior Court, 104 Cal. 649, 29 L. R. A 
844, where the statute provides generally that 
stockholders may be represented by proxies. | 
The right to vote by proxy in private corpora- 
tions is a subject of annotation to the case in 
29 L. R. A. 844. 


Preferences to themselves voted by directors 
of an insolvent corporation are held, in Schu- 
feldt v. Smith (Mo.) 29 L. R. A. 830, to be 
valid when their claims were honestly and 
justly due. The majority of the cases are to 
the contrary, as shown by a note in 22 L. R. 


A. 802. 


Banks, 


Worthless drafts received by a bank on col 
lections and credited to the depositor without 





knowledge of the insolvency of the collecting 
agent are held, in Waterloo Milling Co. 0 
Kuenster, 158 Ill. 259, 29 L. R. A. 794, not to 
change the rule that the depositor must bear 
the loss. The court regards the collecting 
agent as the agent of the holder of the draft 
and not of the forwarding bank. 
Waterworks. 

A combination between corporations organ- 
ized to furnish water to consumers in a county 
and city, one of which owns a supply of wa- | 
ter and a pipe line ending at the city limits, 
while the other has a distributing plant in the 
city, is held valid in San Diego Water Co. 2. 
San Diego Flume Co. (Cal.) 29 L. R. A. 839, 
since the state Constitution gives the munici- 
pal corporation the power to regulate the wa- 


terworks, 


The forfeiture of the charter of a waterworks 
company is enforced in Capital City Water 
Co. v. State, ex rel. Macdonald (Ala.) 29 L. R. 
A, 743, for the failure of the company to sup 
ply pure, wholesome deep-well water as re- 
quired by its charter and contract. 


COMMENT. 


Monopolies. 


A monopoly under the act of Congress of 
July 2, 1890, protecting trade and commerce 
against unlawful restraints and monopolies is 
held, in Lowenstein 0. Evans (C. C. D. 8. C.) 


| 69 Fed. Rep. 908, not to be created by S. C. act 


Jan. 2, 1895, giving the state a monopoly of the 
purchase and sale of liquor, as the state is 
neither a person nor a corporation within the 
prohibition of such statute, and a Federal court 
is held to have no jurisdiction of an action 
against the state for violation of that law. 


Interest. 





Taking interest in advance on a negotiable 
note payable twelve months from date is 
held lawful in Bank of Newport v. Cook, 60 
Ark. 288, and in the note to this case in 29 L 
R. A. 761, the authorities on the subject of the 
jawfulness of taking interest in advance are 
collected, showing that the practice has been 
upheld on obligations of even longer time, 
some of them even running for five years. 


Evidence. 


The incompetency as evidence against third 
persons, of a receipt to show payment of 
money, is decided in Ellison v. Albright, 41 
Neb. 93, 29 L. R. A. 737, with which case is 
a note showing the authorities on this ques 
tion. 


Self-Crimination. 





The infamy or disgrace of a witness, which 
may result from disclosures made by him, is 


| not shielded by the constitutional provision 


that no person shall be compelled in any crim- 
inal case to be a witness against himself, says 


ithe court in Brown ev. Walker (C. C. W. D 


Pa.) 70 Fed. Rep. 46, where it is held that the 
Constitution is not violated by the provision 
of the interstate commerce act that no person 
shall be excused from attending and testifying 
on the ground that his testimony or evidence 
may tend to criminate him, because it is also 
provided that no person shall be prosecuted or 
subjected to any penalty or forfeiture on ac 
count of any transaction, matter, or thing, con 
cerning which he may testify or produce 
evidence; and the latter is held not to be an 
infringement upon the pardoning power of 
the Executive. 


Contempt by Sheriff. 


A sheriff who replevies, at the suit of a third 


CASE AND 
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person, property sold by a United States mar- | 
shal under an attachment from a Federal court 
while at a place where it has been taken to be 
weighed before delivery to the purchaser, is 
held, in Sabin v. Fogarty (C. C. D. Wash.) 70 
Fed. Rep. 482, to be guilty of contempt, where | 
he has been informed that the property is in 
the custody of the marshal. 





Rescission for Fraud. 


A compromise agreement with a fraudulent 
purchaser to leave him a portion of the prop- 
erty is held, in Munzer v. Stern (Mich.) 29 L. 
R. A. 859, to be subject to rescission without | 
tendering back what was received on the com- | 
promise, where this is found to be fraudulent. 





Usury. 





A statute changing the law making usurious 
contracts ‘‘void” so that they shall be ‘“‘deemed 
to be for an illegal consideration” as to the | 
interest is held, in Lynchburg Nat. Bank 2. 


Scott (Va.) 29 L. R. A. 827, to make the de- | 


fense of usury ineffectual against a bona fide 
holder of a negotiable note. 





Contracts. 





A contract against liability for negligence 


803, to be not shown by a levy on the prop- 
erty under execution for the mortgage debt 
upon which the property was set off as exempt. 








Chinese. 





The failure of a Chinese laborer to register, 
as required by act Cong. May 5, 1892, is held, 
in United States » Ah Poing (D. C. D. Or.) 
69 Fed. Rep. 972, not to be excused by the tact 
that after the commencement of the time al- 
lowed for registration, but before his expira- 
tion, he was convicted and imprisoned for 
crime, 





New Books. 





| ‘The Public Addresses and Lectures of Jus- 


| tice Wilson of the United States Supreme 
Court” are published by Callaghan & Co., 
Chicago. 2 vols. $7.00. 

‘*The Law Applicable to Strikes,” by Jacob 
M. Moses, is a prize thesis, 1895, University 
of Maryland, For sale by L. C. P. Co. Price 
$1.00. 

“The Law of Negligence,” by Edward B. 
Thomas, is published by Banks & Bros., Al- 
|bany, N. Y. 1 vol. 

Puterbaugh’s “Illinois Chancery Pleading 


in a lease by a railroad company of premises | 0d Practice,” 4th ed., is published by Cal- 


near the track is held, in Stephens ov. Southern 
Pac. Co. (Cal.) 29 L. R. A. 751, to be valid, 
and not violative of public policy. 


But a stipulation of this sort in a lease of 
railroad property used for warehouse purposes 
is held, in King v. Southern Pac. Co. (Cal.) 29 


L. R. A. 755, to be inoperative as against an | 


agent of the lessee whose property stored on 
the premises was destroyed where he was a 


stranger to the lease. IN. Y 


Mortgages. 


What seems to be an exceptional decision is 
that in Hare « Murphy (Neb.) 29 L. R. A. 851, 
holding a vendee of land, who assumes and 
agrees to pay a mortgage upon it, liable for 
the mortgage debt, even if this was not valid 
as against the grantor, 


Failure of an officer to index a mortgage is 
held, in Armstrong v. Austin (S. C.) 29 L. R. 
A. 772, to be insufficient to defeat the mort- 
gage, in the absence of any statute making the 
index a part of the records. 


A waiver of the lien of a chattel mortgage 
upon property exempt from execution is held, 


laghan & Co., Chicago. 1 vol. $6.00. 


The same firm presents the 3d edition of 
| High on ‘Extraordinary Legal Remedies.” 
i 1 vol. $6.00. 
| ‘‘Electrical Law of New York,” by Wendell 
| Van Rensselaer Barnard, is published by 
Banks & Bros., Albany, N. Y. 1 vol. $1.50. 
Vol. 4o0f ‘‘American Electrical Cases,” edited 
| by Wm. W. Morrill, covering the years 1892- 
| 1894, is published by Matthew Bender, Albany, 
$6.00. 











Personal. 

The designation of Judge James McSherry 
to be Chief Judge of the Court of Appeals of 
Maryland is declared by the ‘‘Daily Record,” 
Baltimore, to be a very happy selection. The 
**Record” says: ‘‘Judge McSherry, since his 
elevation to the bench of the Court of Appeals 
as associate judge, has achieved for himself 
an enviable reputation. He is regarded as one 
of the most industrious and thorough students 
of the law upon the bench, and his opinions 
are quoted as models. He is in the full vigor 
of mental and physical health, being only fifty- 





in Barchard v. Kobn, 157 Ill. 579, 29 L. R. A. 


two years of age.” 
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The Humorous Side. 


DRAWING AN INFERENCE.—A headnote in 
an old case declares: ‘‘ That one is reputed to 
be an Irishman, and has the accent and brogue 
of an Irishman, and is reported to be an Irish 
deserter, is prima facie evidence that he is an 
Irishman.” 

COMPLIMENTING THE CourT.—An attorney 
writes us, not in any spirit of criticism of 
course, as follows: — ‘‘ This case is like many 
of our court’s recent decisions, what one might 
call a ‘ Russian’ judgment, made without any 
authority to sustain it, and upon the express 
understanding that it is never to be invoked as 
an authority itself. 
thirty years I have never come in contact with 
Itis withouta ‘yoke-fel- 
low’ in the annals of jurisprudence. Can you 


Indeed, in a practice of 
such a ‘legal horror.’ 


conjure up some Federal element in it, so it 


can go before a court where the voice of the 


AND 


‘Farmers’ Alliance does not madden justice | 
| Hoadley, & Johnson was one of Mr. Halstead’s 


| pet subjects for sarcasm, politically and other- 


into crime ? 

‘“We hope you will gibbet this infamy in 
your notes, as a warning to some others, of our 
state courts, We especially call your 
attention to the attenuated absurdities of the 
concurring opinion.” 

Caveat Empror.— A reference to a Roches 
ter bachelor of a suit by a husband to annul a 
marriage Decause the wife was unsuitable re- 
sulted in an adverse report. Thereupon the 
attorney for the 
tended strenuously to the court that a celibate 
referee was incompetent to decide the case; but 


aggrieved husband con- 


the judge, without passing upon that point, 
dismissed the case because it was governed by 
the maxim caveat emptor. 


A PARALLEL Case. — To illustrate the right. 
eousness of its decision that printed conditions 
of a policy of insurance against keeping in- 
flammable articles on the premises would not 
be given effect when the insurance was on a 
stock of goods which consisted in part of these 
very articles, the opinion in a Georgia case says: 
‘“A parallel case, and one which alone ade- 
quately expresses the peculiar paradox in the 
case supposed, is to be found in the sage ad. 
vice given to her youthful daughter when an 


affectionate but overcautious mother, in reply | 


to the simple request: 
‘**Mamma, may I go out to swim ? 
Said to her: 
‘Yes, my darling daughter ; 
Hang your clothes on a hickory limb, 
But don’t go near the water.’” 


; 


COMMENT. 


LopsteR MEAsvuRE.— On a criminal prose- 
cution of an express company for having 1,924 
‘* short lobsters ” in possession, which the com- 
pany received for transportation in twelve bar- 
rels without knowing that any of the lobsters 
were less than the statutory length of 104 
inches, the Chief Justice, in his opinion revers- 
ing a conviction, inquires: How long would it 
probably have taken the employees of this ex- 
press company to measure these 1,924 lobsters 
in the mode prescribed by statute, “ by taking 
the length of the back of the lobster, measured 
from the bone of the nose to the end of the 
bone of the middle flipper of the tail, the length 
to be taken with the lobster extended on its 
back its natural length ?” 


He MADE A Discovery.—* The best retort 
that Murat Halstead ever received” is said by 
** The Collector and Commercial Lawyer,” of 
Detroit, to have Deen the one which it describes 
as follows: 

“The old law firm of Goldsmith, Colston, 


wise. He caught up a phrase which was at- 
tributed to the junior partner of the firm, Mr. 
Johnson, and after calling him a ‘ shining orna- 
ment of the Cincinnati bar’ for some time, the 
brilliant Mr. Halstead went further and pub- 
licly dubbed Mr. Johnson ‘the brass ornament 
of the Cincinnati This phrase was so 
attractive to Mr. Halstead that he never hesi 
Hal- 


Sar.’ 


tated to use it in every possible way. 
stead’s day of reckoning came, however. 

“At an evening gathering, Mr. Halstead, 
who was very susceptible to the charms of the 
fair sex, saw a handsome woman in the crowd 
superbly dressed, and with diamonds on her 


| bosom and in her hair that would at once at 





tract attention. He begged to be presented, 
and was—to Mrs. Johnson. It did not present 
itself to Mr. Halstead’s mind, perhaps a little 
less steady at the time than usual, who the 
lady might be. her. 

** Johnson, Johnson ?’ he repeated, *I have 
never had the pleasure of meeting you before, 
Mrs. Johnson. Do you live in Ohio ?’ 

‘***O, yes,’ replied the lady, brimming over 
with smiles; ‘I live in Cincinnati.’ 

‘*** Indeed !’ said Mr. Halstead, quite aston- 
ished. May I inquire of what family of 
Johnsons you are ?’ 

‘* The smiles were more than merry this time. 

‘** Mr. Halstead,’ she replied, ‘for fifteen 
years I have been trying to polish up the brass 
ornament of the Cincinnati bar !’” 


He was curious about 








SOME CHOICE BARGAINS. 
“Co-Op.” List 7. 





American Decisions, 100 vols.; ‘ - $225 | 


American Reports, 60 vols., $15 
American and English Corp. Cases, 48 vols, 120 
California Reports, 63 vols., ; 140 
Connecticut Reports, 64 volsuy . ° - 355 
Indiana Reports, 147 vols., . 375 
Iowa Reports, 50 vols. & M. & G. 5 vols., 105 
Kansas Reports, 54 vols, . 125 
Maine Reports, 86 vols. . 250 
Michigan Reports, 43 "vols, Harrington, 
alker, and Douglass, 4 vol By 110 
Minnesota Reports, 56 vols, . ° - 110 
Missouri pes 127 vols., . % 280 
New Jersey Law & Equity Repts., 106 vols., 160 | 


New York Ct. of yang Repts., 146vols., 146 
Civil, Criminal, Equity. 


7 
Vermont a 66 vols. in 17, js 120 | 


Texas Supreme Court R — 71 vols., 
Dallam and 25th Sup ep ement, . 200 
Texas Court of Appeals Reports, 32 vols., 3 


—— erritorial and Siate mem 

13 vols., 45 
Wisconsin Reates 88 vols. & Pinney, 3 vols., 163 
United States Supreme Court Reports, Cur- 

tis and Miller ed., 158 vols., 159 
United States Digest, 32 vols. and General 

Digest, 10 vols., all American Case 


Law to date, ‘ 100 
English Chancery Reports, 69 vols., 125 
English Common Law eatin 138 vols 

a (} to 40 condensed), ‘ 155 





THE LAWYERS’ co- OP. PUBLISHING CO., 
Rocuester, N, Y. 


Through the medium of the 





REDUCTION IN THE PRICE OF 
LL 
|THE STANDARD AUTHORITY. 


GREENLEAF 


EVIDENCE 


Latest (5th) Edition. 
3 vols., $12.00 net. 


Delivered anywhere on receipt on price. 


Address: 


LITTLE, BROWN &CO. 


Boston, Mass. 





The Co-operative 


Interstate 


Commerce 


published by this Company, you 
may get the decisions of the 
Commission, with the full report 
of all interstate commerce de- 
cisions of the courts, with anno- 
tations, three to six months 
quicker than by any other 
means, and at a small fraction 
of the cost. All decisions of 
Commission and courts since the 
Interstate Commerce Act of 
1887, 6 vols. to date, $28. 


Is that an object to you? 
Sample Number Free. 


The Lawyers’ Co-Operative Publishing Co. 
ROCHESTER, N. Y. 








CLEARING House. 





| You have a book; 


We want tt / 


\We have a book; 


You want it/ 





It is as simple as anything 
can be. Our price lists 
will tell you what we have 
directly at hand. From 
our several depositories 
we can furnish almost 
anything else, in books. 
“Tf you don’t see what you want— 
ask for it.” 
L. C. P. CO. 319 ROCHESTER, N. Y. 











mepbe General Digest, Vols. 1-10, 


gives you access to the case law of chief 


importance outside your own state reports. How? 


‘Litigation now arises from the new industrial 
conditions and changed business methods which are 
the marked features of the times. 

‘“The older reports thus become practically 
obsolete as to the bulk of legal lore spread on their 
pages and the common law as it exists to-day as 
applied to the affairs of the day 1s to be found, to a 
very great extent, in the later volumes of the reports 


of every jurisdiction.” — 
From report of American Bar Association 


What is the practical utility of decisions of 
state courts over ten years old? Three fifths 
never were of any practical value to you; one 
fifth have been overruled or superseded; and the 
rest are fully discussed in the text-books and 
annotated reports in any up to date library. 

The key to all practically available law, is the 
GENERAL DicEST, Vols. 1-10. 

Is it the best key ? 

Unprejudiced testimony has said so. We 
invite a test and will abide by your decision. 


Vol. X. (on approval) $6.00 net. 


The Lawyers’ Co-Operative Publishing Company, 


ROCHESTER, N. Y. 





. Aa fe | 





yaa! BL 


